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BRADDOCK DCJ:

Introduction

1

By notice of appeal dated 21 October 2013, Ms Glemmmenced
an appeal from a decision of arbitrator Powles mjioa 20 September
2013. In that decision, the arbitrator dismissexi®lenn's application for
weekly payments of compensation for injury clainfiedn 23 November
2012. Ms Glenn contends that the arbitrator eirréaw.

On 24 October 2013, the respondent lodged a noficetention to
take part in the appeal and argued that the prirdagtsion should be
upheld on the grounds relied upon by the arbitrat@n 10 December
2013, a registrar ordered that the appeal be Imteti2 March for hearing
before a judge. Both parties were ordered to aiud fite written
submissions.

Background facts

3

Ms Glenn was employed by the respondent as ‘utivtyrker'
commencing in January 2009 in Dampier, Westernraliat During the
course of her employment she had a wide range tésdland was
employed mostly on a fly-in/fly-out basis. Shetially worked at the
Karratha TAFE College, on a Monday to Friday baassa kitchen hand,
plus housekeeping in the dining room, general achnation and
waitressing. In February 2010 she was transfdaoedconstruction site at
a location called Devil Creek. She was workingaddtchen and dining
room attendant with duties including cleaning, feeeping in the dining
room, stocking, re-stocking of fridges and freezevashing pots and
equipment, crockery, laundering and associatedites. In the middle
of May 2010, she started to experience symptontsigiing in her hands,
worse in her right hand. She reported this andemgently took sick
leave on the advice of the manager and a paramedic17 May 2010,
she flew to Perth. The following day she saw aBlke who ordered
tests. Subsequently, she returned to Karrathaimgpidn light duties for
nine days, followed by a period in Melbourne fosteved time off.
Her injury was diagnosed as carpal tunnel syndranteshe made a claim
for workers' compensation. Liability was accepaed weekly payments
of compensation commenced. The claim form appeabe dated 7 July
2010. The respondent reported the injury to isurar GIO Workers'
Compensation [G10] on 18 June 2010. A workers' pmareation
first medical certificate' was issued and, on @8eJ 2010, a return to
work plan was signed by both Ms Glenn and thersdeager.
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4

10

11

12

Thereafter, regular progress medical certificatesavissued, medical
reports were obtained and further return to worknpl were prepared.
Over the next two years, Ms Glenn underwent thrggisal procedures
and had other medical treatment. She had varier®odgs of total
incapacity and absence from work. At the appeakeéhwere shown
represented on a calendar for the years 2010, a0d12012. At times
she was certified fit for restricted duties. Wistre was so fit, she worked
for the respondent at various sites on duties e within the medical
recommendations or restrictions advised.

Return to work plans were prepared dated 19 Ju®, 2D January
2011, 16 May 2011, 11 November 2011 and 11 Julp 201

On 29 August 2012, Ms Glenn received a letter fil@l® advising
that she had received $223,880.20 in weekly paysnevitich exceeded
the prescribed amount to which she was entitled thatl her weekly
payments would cease.

Ms Glenn continued to work on restricted duties aedeived
payment from the respondent until 23 November 20t2en she was
advised that she could not continue at the siterevishhe had been
working. She has not been rostered to work since.

Payslips contained within the appeal book show thner
remuneration was described at various times asnamd time', as
'‘workers' compensation' and there are entriesrfioua leave and the like.

Unfortunately, Ms Glenn's treatment and rehabibtatlid not result
in a return to normal functioning in her hands atdho time was she
certified fully fit. All medical certificates coained in the appeal book up
to and including 30 August 2012 describe her capdor work as being
for modified duties, full-time, with no use of thregght arm, avoiding
repetitive use of the left arm and no lifting ovekg with the left arm.

Curiously, payslips from the respondent to Ms Gleontinued into
2013, the last showing a pay period finishing dreBruary 2013.

Ms Glenn claims that the respondent is liable to peeekly
payments 'as for total incapacity from 23 Novenf@t2 and continuing'.
A dispute in relation to medical expenses was vesbprior to arbitration.

The respondent disputes that Ms Glenn is entitledohgoing
payments of compensation, because the amount wlrpad to her
exceeds the prescribed amount, which at the reléiraa was $198,365.
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Ms Glenn argued before the arbitrator that shermetl to work for
extended periods, prior to August 2012, and thysneats then received
from the respondent were wages rather than compensa

Decision of the arbitrator

13 On 20 September 2013, having heard the matter da312013, the
arbitrator dismissed the application brought by Gdsnn, on the basis
that Ms Glenn had not returned to work prior to Algjust 2012.
Therefore, the payments made to her from the datgury until that date
were weekly payments under ttWorkers' Compensation and Injury
Management Act 198@WCIMA) . She also found that Ms Glenn had
received additional payments in excess of the tsgtuamount.
Accordingly, Ms Glenn had no further entitlementteekly payments for
incapacity from 23 November 2012.

Appeal to this court

14 This is an appeal pursuant to s 247 of the WCIMAich provides:
247. Appeal against arbitrator's decision made undePart Xl

(1) If written reasons for an arbitrator's decisionder Part XI in
respect of a dispute are given to a party to tepude (whether as
required by section 213(3) or otherwise), the pangy, with the
leave of the District Court, appeal to the Dist@urt against the
decision.

(2) Subject to subsection (3), the District Cosrhot to grant leave to
appeal unless —

@ in the case of an appeal in which an amount of
compensation is at issue —

0] a question of law is involved and the amount at
issue in the appeal is both —

()] at least $5 000 or such other amount as
may be prescribed by the regulations;
and

(1 at least 20% of the amount awarded in

the decision appealed against;
or

(i) a question of law is involved and, in the apim
of the District Court, the matter is of such
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importance that, in the public interest, an appeal
should lie;

and

(b) in any other case, a question of law is invdlve

(5) An appeal under this section is to be by wayrefiew of the
decision appealed against and, except as provigetii® Part or
section 267, is to be conducted in accordance thiéhrules of
court of the District Court.

(6) Evidence that is fresh evidence or evidenceddition to or in
substitution for the evidence received in relattonthe decision
appealed against cannot be given on an appeag tDigitrict Court
except with the leave of the District Court.

(7) On hearing an appeal made under this secti@n District Court

may —
(@ affirm, vary, or quash the decision appealedirey, or
substitute, and make in addition, any decision $atuld
have been made in the first instance; and
(b) subject to section 267, make any further oeotlecision,
as to costs or otherwise, as the District Courtkfit.
15 This appeal is one in which the amount of compemsanh issue is

unquantified, being dependent entirely on the goesbf whether the
prescribed amount had been exceeded. The respafidemt make any
concession in relation to the amount of compensatiassue. Ms Glenn
in the notice of appeal stated that the questiolawfwas the application

of:
(1) clause 7 of sch 1 of the Act (s 18);
(2) the operation of an estoppel; and
(3) the appellant worker was afforded procedurahéss.
16 Ms Glenn must establish that the appeal involvegytiestion of law

before the jurisdiction to grant leave to appea¢ndivened. An appeal
will not involve an error of law merely becausesitasserted that it does:
Glennan v Commissioner of Taxation [2003] HCA 31; (2003) 77 ALJR
1195 [14]. A decision will not involve an error [afw unless the error is
material to the decision in the sense that it doated to it so that but for
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the error the decision would have been or mightehbgen different:
Australian Broadcasting Tribunal v Bond (1990) 170 CLR 321, 353.

17 By s 247(5) WCIMA, the appeal is a review and whasreview is
not a hearing de novo, once a question of law entiled and the
jurisdiction enlivened, the review is not limitedl pure questions of law:
Pacific Industrial Co v Jakovljevic [2008] WASCA 60.

18 An appellant must show some proper basis withinappellate
process for disturbing the decision under challersgeh as an error of
fact, law or logic: it is not sufficient that tleeurt undertaking the review
would have come to a different conclusion on thetsfao that of the
arbitrator: House v The Queen (1936) 55 CLR 499, 504 — 505. Unless
the review persuades the court that the arbitmiecision should be
varied, discharged or otherwise disturbed it shetdad.

19 It was not in contention but that issue of leaveusth be determined
together with the appeal.

The grounds of appeal

20 The notice of appeal apart from indicating the tjoas of law as set
out above, set forth three grounds of appeal. fits¢ ground was
abandoned by the appellant on 12 March 2014.

21 The remaining grounds are as follows:

2. Wrongly having regard to the issue of whetherappellant worker
had 'returned to work’, (as that phrase is definetthe decision of
Department of Education v Kenworthy (1990) 3 WAR 1).

Particulars

2.1 The learned Arbitrator confused the appellaotrker's
contention she had done work that required the payof
wages with the question of whether the appellard ha
'returned to work' as that phrase is used in thefécin
particular section 61;

2.2 The learned Arbitrator whilst describing the poyer's
obligation to compensate an injured worker in adaoce
with the Act [21] confused that with an injured Wer's
right to have weekly compensation payments noteckas
reduced other than in accordance with the Act;

2.3 The learned Arbitrator failed to recognise ttteg mere
payment of wages pursuant to subclause 7(2) imesxfe
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22

with neither an employer's obligation, nor an ieflir
worker's rights.

3. Failing to have regard to subclause 7(2) ofSkobedule 1 of the
Act and thereby not determining what the appellaotker was
‘earning or was able to earn’ for the purposebaifdubclause.

Particulars

3.1 (See patrticulars for Ground 2 above).

The appellant sought that the decision of the i@toit be quashed, a
determination of the balance of the prescribed arhai 23 November
2012 and that the respondent pay her weekly payrfentdeemed total
incapacity, from 23 November 2012.

Statutory framework

23

24

25

26

27

The WCIMA is a statutory scheme consolidating e Felating to
compensation for and the management of employnadsiied injuries, to
provide for WorkCover WA, and for the resolutiond$putes and related
purposes. The purposes of WCIMA are set out imsdinclude not only
the payment of compensation but the managememjwias in a manner
enabling injured workers to return to work and spieed retraining
programs for injured workers and ancillary matters.

The WCIMA creates the statutory obligations on eypts to
compensate workers for injuries in s 18:

18. Employers liable to compensate workers for injuies

If an injury of a worker occurs, the employer shallbject to this Act, be
liable to pay compensation in accordance with Saleetl.

Section 21 of the WCIMA prescribes that an emplageliable to
pay compensation from the date of incapacity reguftom the injury but
cl 9 applies in any case (cl 9 concerns medicaleegps where no
incapacity results).

The WCIMA lays down procedures for the making ddiis, the
notification of claims to insurers, and provides fbe circumstances in
which weekly payments cease, amongst many othaileprovisions.

Section 60 of the WCIMA provides that where wegkhyments are
made the employer may apply for an order at ang tionan arbitrator for
such payments to be discontinued or reduced. €htoa goes on to
specify that the employer must satisfy the arlotréthat there is a genuine
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dispute about the liability to pay the compensatorthe proper amount
of the weekly payment.

28 Section 61 provides for the continuation of weelgayments;
specifically:

(1) Subject to subsections (7) and (8) and se&bnwhere weekly
payments of compensation for total or partial irszaty are made
to a worker under this Act, they shall not be digowed or
reduced without the consent of the worker or aneoraf an
arbitrator unless the worker has returned to warkaomedical
practitioner has certified that the worker hasltotgartial capacity
for work or that the incapacity is no longer a testithe injury and
a copy of the certificate (which shall set out tireunds of the
opinion of the medical practitioner) together wathleast 21 clear
days' prior notice of the intention of the employerdiscontinue
the weekly payments or to reduce them by such atamiis stated
in the notice, has been served by the employer tippworker and
unless within that period the worker has not madeyaplication
under subsection (3).

Provisions are made for the referral of disputesamoarbitrator with
requisite notices as prescribed.

29 Section 61(5) provides:

(5) Subject to subsections (7) and (8), weekly payts shall not be
discontinued or reduced otherwise than in accomlanth this Act.

This is a penal provision, carrying a fine of $200

30 Section 61(7) provides that s (1) and s(2) do apply to a
discontinuance on payment in full of the prescribatunt (inter alia).

31 Section 5 defines return to work as follows:

return to work, in relation to a worker who has suffered an mjur
compensable under this Act, means —

(@) the worker holding or returning to the positiogld by the worker
immediately before the injury occurred, if it isasmnably practical
for the employer who employed the worker at theetitime injury
occurred to provide that position to the worker; or

(b) if the position is not available, or if the Wwer does not have the
capacity to work in that position, the worker takia position —

(1) for which the worker is qualified; and
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(i) that the worker is capable of performing,

whether with the employer who employed the worketha time the
injury occurred, or another employer;

32 The prescribed amount is defined in s5 of the WEINNd
relevantly was $198,385.

33 Section 84 provides where a worker who has beespatated by
Injury resumes or attempts to resume work, anchable, on account of
the injury, to work or continue to work, the resump or attempted
resumption of work by him shall not deprive himasfy entitlement to
compensation under this Act which he otherwise had.

34 Schedule 1 to the WCIMA deals with compensationtlentents in
varied circumstances. Clause 7 deals with totalotial incapacity.

(1) Subject to section 56 and subclause (3) whead tocapacity for
work results from the injury a weekly payment dgrithe
incapacity equal to the weekly earnings of the workalculated
and varied in accordance with this Schedule.

(2) Subject to section 56 and subclause (3), wpartal incapacity for
work results from the injury, a weekly payment dgrithe partial
incapacity equal to the amount by which the totakkly earnings
of the worker calculated and varied in accordandéh vthis
Schedule would exceed the weekly amount exclusiyeagments
for overtime or any bonus or allowance which heasning or is
able to earn in some suitable employment or busiradter the
occurrence of the injury.

(3) An entitlement of a worker to weekly paymerds dén injury under
this Act ceases if and when the total weekly paysdar that
injury reaches the prescribed amount, unless atratdy makes an
order to the contrary under section 217, and thstrall be no
revival of, or increase in, that entitlement upary aubsequent
increase in the prescribed amount.

35 Clause 8 concerns deemed total incapacity andgeevi

Where a worker who has so far recovered from higynas to be fit for

employment of a certain kind satisfies an arbitrdbat he has taken all
reasonable steps to obtain, and has failed to rgltaét employment and
that the failure is a consequence, wholly or maimi the injury, the

arbitrator may, without limiting the arbitrator'owers of review, order
that the worker's incapacity be treated, or comtitau be treated, as total
incapacity, for such period, and subject to suchddmns, as the order
may provide.
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Evidence before the arbitrator

36

On this appeal no challenge was made to the fisdafdact by the
arbitrator. At the arbitration evidence was calfeain Ms Glenn, and
Mr McGregor and a Ms Albers. Numerous medicalifieates, return to
work plans already referred to, and payslips weargoduced into
evidence, as was the correspondence from GIO anfibtin 3A. Various
medical reports, occupational health reports ancdabiitation
documentation were included. The only apparenieiss these matters
was resolved at the outset of the hearing of tipealpwith the production
of a signed copy of the form 3A notice acceptirapility by the insurer
and specifying the rates of weekly payments.

Reasons of the arbitrator

37

38

39

40

The arbitrator set out the background and chronplofj events
concerning Ms Glenn's injury, treatment and subseguattendance at
work. The claim before the arbitrator was for wgekayments of
compensation and Ms Glenn contended that the jipescamount had
not been reached. Ms Glenn argued that when shébaek at work the
payments she received were not weekly payment bges paid for the
work she had performed.

The arbitrator noted the policy and the obligatiggon an employer
to establish a return to work programme for a works soon as
practicable under s 155C of the WCIMA. The resmoticcontended that
the essential nature of the payments made wa® ma tetermined by the
reference to the description on the pay slips alofide nature of the
payment had to be determined in all the circum#&siod the case.

The arbitrator agreed with the submission thatctheracterisation of
the payments as either weekly payments or remuaeratas a question
to be determined upon consideration of the actuadumstances.
She expressed the view that the essential chamaicfeyment could not
be altered by the employer identifying the paynsnbne or other on the
pay slip. She stated that it was necessary toden@hether there was a
proper basis for weekly payments to be discontintiee nature of the
work restrictions at the time and the nature amdetktent of the duties she
was actually performing in the workplace.

The arbitrator made reference to the obligatiortdatinue weekly
payments under WCIMA unless certain circumstancasnec into
existence. One of which was a return to work. ®&snn submitted she
had returned to work. The respondent's positios Wxat at any time
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Ms Glenn was at work, she was being assisted tarrretio work in
accordance with a programme.

41 Accordingly, the arbitrator considered the questionbe whether
Ms Glenn had returned to work. She referred to dbénition of the
phrase return to work in s 5(1) of the WCIMA (abpveShe found that
Ms Glenn had not returned to work within the megnuh sub-par (a) of
that definition. There was no dispute that Ms @l&ad not at any time
returned to the position she held immediately ketbe injury occurred,
as she had not regained the capacity to perforrpreeinjury duties.

42 The arbitrator accepted the evidence of the respafsdwitnesses,
Ms Albers and Mr McGregor, that Ms Glenn was asstja combination
of work duties that met the requirements of tharreto work programme
that had been established. She found that Ms Gtednnot have a
specific position at either the Devil Creek site Bramurra Village.
She concluded that Ms Glenn's circumstances did falbtwithin the
meaning of sub-par (b) of the definition of rettonvork.

43 The arbitrator referred to the decision ®he Department of
Education v Kenworthy (1990) 3 WAR 1. She also referred to dicta by
King CJ inPhilmac Pty Ltd v Asti (1980) 26 SASR 213:

Return to work is considered a sufficient reasos,itaseems to me,
because it involves the reestablishment of ther@édjuvorker as a wage
earner who is no longer in need of the weekly paysief compensation.
For return to work to have significance for thisgmse it must be, in my
opinion, a return as a settled or established memb#e wage earning
workforce.

44 The arbitrator then considered Ms Glenn's progades the initial
Incapacity. Her summary is not contested and dgivedull flavour of the
situation:

37.  Since suffering the injury in May 2010, thewe/é been a number
of periods when Ms Glenn was totally incapacitat@dwork and
various periods when she has been certified fitdstricted duties.
On each occasion when she was certified fit for kwarith
restrictions, a return to work program was establis

38. the first return to work plan (R2) is dated I8ne 2010.
In accordance with the plan, Ms Glenn was redegldyem the
Devil Creek construction site where he had beenkiwgras a
Utility, to an alternate site working her normal un® doing
modified duties. About three weeks later Ms Glemderwent
bilateral carpal tunnel and right thumb releasegesty. For the
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remainder of the 2010 year she was certified tptadifit for work
and received weekly payments of compensationnd fhat in the
short period Ms Glenn was working modified dutiesaoreturn to
work plan in June/July 2010 she did not 'returnvtok’. She was
clearly in need of compensation.

39. On 24 January 2011, Ms Glenn was certifiedfdit restricted
duties, (normal hours but with a restriction of nepetitive use of
hands and no lifting more than 1 kilogram: see lgixhA38).
A return to work plan was established by Compasg (R7) under
which Ms Glenn worked at Peninsula Palms, workiegtricted
duties which she performed on her regular rosteéil @nMarch
2011, when she underwent a second operation toidtdr carpal
tunnel, including right ulnar nerve relocation amdease of right
thumb scar. She was certified totally unfit fornwdrom 7 March
2011 to 4 May 2011.

40. | consider that during the six weeks that Meral was working
restricted duties pursuant to the January 201Xmrdtuwork plan
she had not returned to work. It could not be dhat she was
re-established as a settled member of the workfoocéonger in
need of compensation. Payments from Compass tedminued
uninterrupted after she underwent surgery on 7 Mafd1. | find
she had not returned to work prior to that date.

41.  The next return to work plan (R8) was creatge@€bmpass Care on
16 May 2011, after Ms Glenn was certified fit fdteanative duties
with the restriction 'unable to use right arm'. dén the plan,
Ms Glenn worked for Compass at RSL Park, which isita in
Melbourne. Ms Glenn worked at RSL Park until 4 Asig2011,
when she returned to the Devil Creek site and resiworking on
light duties at that site.

42. A return to work plan by Compass Care dated@tember 2011
(A21) provided for Ms Glenn to work normal rosteouns at
Devil Creek. In relation to her work duties thearl states 'Primary
duties can include various administrative/lightecatg duties in
accordance with current medical restrictions'.

43. In early 2012, as Devil Creek changed from taoton to
production, Ms Glenn was moved to Eramurra Villageere she
was performing restricted duties. Her payslipstighout this time
identify payments made to her as fodinary time!

44. On 20 April 2012 Ms Glenn underwent further gauy in
Melbourne in the form of right radial nerve relaoat She was
certified totally unfit for work for six weeks. Ehpayslips from
that date record payments asorkers compensatiorand also
record part of the subsequent payoadinary time!

Document Name: WADC\APP\2014WADC0086.doc  (PD) Page 13



[2014] WADC 86

BRADDOCK DCJ

45

46

47

48

45.  After being certified fit for modified dutiea, Compass Care return
to work plan (A1l) was established on 11 July 20d&ccordance
with which Ms Glenn returned to Eramurra VillageShe was
working restricted duties under the return to wpltin when she
was notified on 19 August 2012 that weekly paymenfs
compensation would cease as she had been paidrekeriped
amount.

The arbitrator concluded that Ms Glenn had notrnetd to work at
any time from mid-May 2010 to mid-August 2012, wistre was notified
that the prescribed amount had been reached. dsimel that Ms Glenn
was working duties that consisted of a combinatbriasks from other
roles that were combined together to create athaleshe had the capacity
to perform within her restrictions. She considersde was not
re-established as a settled member of the workfoockonger in need of
compensation. She accordingly found that the paysnshe received
from the respondent throughout the time prior tafication in August
2012 were weekly payments of compensation.

In reaching this conclusion, the arbitrator consdethe arguments
advanced by both parties, she noted that Ms Gleswoh $ignificant
restrictions in the work that she could do, sheepted that Ms Glenn was
employed in a role specifically generated for lere noted that at all
times Ms Glenn was certified fit for full-time da8 with restrictions:
'no use of the right arm, to avoid repetitive ukéhe left arm and a lifting
restriction of under 2 kg'. She expressly noted tMs Glenn agreed that
she had ongoing symptoms since she suffered theyignd that her
symptoms had not abated. Ms Glenn agreed thavaberetty restricted
as she was not able to use her right arm, and akeight hand dominant.
The arbitrator found that Ms Glenn was working iroke that comprised
specifically identified duties that were suitalbbe her restrictions with the
aim of assisting her to be rehabilitated back torkwo Regrettably,
however, Ms Glenn did not experience the recoveay would have been
hoped.

In relation the argument advanced on behalf of Men she
specifically said she did not find it helpful totegorise the work done by
Ms Glenn as 'meaningful’ or otherwise and thatethveas no authority to
pursue any such inquiry.

Having regard to the fact that weekly paymentgterfirst 13 weeks
were to be at a rate of $2,060.80, and thereafte$12876.31, the
prescribed amount would have been reached by abbulune 2012.
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49

50

Thus, the prescribed amount would have been extthust or before
19 August 2012.

The arbitrator observed that it was regrettablé Ma Glenn may
have been led to believe that she was receivinghamg pay and not
compensation at various times in the process ofdtabilitation back to
work but that the question of whether weekly paytmdrave ceased on
the basis that an injured worker has returned tikwgoa matter requiring
analysis and findings of fact.

Having found that Ms Glenn did not at any time rettio work,
pursuant to cl 7(3) of sch 1, the entitlement teekle payments ceased.
Accordingly, Ms Glenn's application for weekly pagmis from
23 November 2012 was dismissed.

Appellant's submissions

51

52

It needs to be noted that, before the arbitratbe focus of
submissions was upon the issue of 'return to wortkie context of s 61 of
the WCIMA. Itwas argued on behalf of Ms Glennttkize concept of
return to work provided guidance, but that the eseti meaningful work
should be construed in favour of the worker to emshat the worker has
received benefits for the actual work carried autthe employer. It was
also submitted that the onus was on the resportdedémonstrate that
where payments were classified as wages on theslgag/ or 'ordinary
time' there was no real work carried out and it waisreal wages. There
were no submissions made in relation to the opmraidf cl 7(2) of sch 1
of the Act.

On appeal, the appellant in written submissionsehitwo issues in
relation to the arbitrator's reasons:

1. The learned arbitrator miscomprehended cl bflsof the Act by
effectively finding no economical commercial valoaght to be
attached to the work the appellant carried outlierrespondent at
times when she was not totally incapacitated amdréspondent
provided her with suitable work, thereby overloaksub-cl 7(2) of
sch 1; and

2. The learned arbitrator effectively approved firecess whereby
respondent paid wages for work done to the appediaitimes she
carried out work under the respondent's directiom]y to
subsequently claim reimbursement in full from itwnoinsurer
(and thereby transferred the benefit of statutorytiements from
the appellant to itself) without considering whethe
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. the respondent had afforded the appellant proeédu
fairness in so doing; and/or

. the respondent was estopped from re-charactgrigia
nature of the payments made after the event.

The appellant submitted that it was inconsisterh e objects of
WCIMA for the respondent itself, as employer, toewhethe worker's
incapacity to be total without the worker's knovgedfor periods of time.

It was argued that Ms Glenn had some capacity tckwend had
worked to the benefit of the respondent, in theebe¢hat she was being
paid for work done. It was submitted that the ségion is generally
regarded as remedial and to be construed benéficralterms of the
objects of the legislation from the perspectivenpired workers. It was
submitted that Ms Glenn had at all times been Keeget back to do
useful work, had put considerable effort into dosogand had used up her
entittements and been caught unawares by the coesees. It was
suggested that the respondent had retrospectinelyfa its own benefit
deemed her to be totally incapacitated.

Respondent's submissions

55

The respondent submitted that the expression rfretumwork' was
well established by authority. The arbitrator htmdken the correct
approach in accordance with the statutory requindsnén continuing
payments of weekly compensation unless an order made or s 61
applied. The question of whether there was valuentemployer in work
done under restricted duties was not to the padtthat the concept of
‘work done that required the payment of wages' m@srecognised by
WCIMA. The respondent submitted that there wagjnestion raised in
relation to cl 7(2) of the first schedule to WCIMAhere was no return to
work and no evidence that the work being perfornved available on an
open market basis. The evidence was, and Ms Gleoepted, that she
was significantly incapacitated during the entiezipd. Accordingly the
respondent contended that the arbitrator's rulires worrect for the
reasons that she gave.

Determination of the appeal

56

It was apparent from the submissions advanced qragsly by
counsel for Ms Glenn that the appellant's positreas philosophically
diametrically opposed to that taken by the respohdeThey were
viewing the same set of circumstances through cetelyl different
lenses.
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However, there was no suggestion of any factuabreby the
arbitrator. Clearly, having reviewed the evidenoethe materials before
her, the findings of fact made by the arbitratorevepen to her, it was the
interpretation placed upon events that was in déspu

Ms Glenn accepted that she made a claim for workerspensation
which was accepted on behalf of the employer red@an She accepted
that she was paid compensation, and medical exper&®e accepted that
she had in fact been paid in excess of $200,00€e sihe incapacity.
From her evidence, Ms Glenn clearly believed thatwas paid wages at
the time she was working and compensation whermwsiseunfit for work
due to medical procedures or immediate recuperdtmn them. As the
arbitrator remarked, she may have been led toveetlas, as she asserted.
It came as a surprise to her to be advised that hsttk been paid
compensation in excess of the prescribed amourthodgh it is not
material for the purposes of this decision, themgstrhave been some
misunderstanding, or breakdown in communication farure to
communicate adequately about these matters, owofallhese things
combined.

It is an undisputed fact, in view of the chronolagfythe events in
this case, that at all times Ms Glenn, after suftethe initial incapacity
was either off work due to the injury (a period 47 full weeks) or
‘at work' with medical certification imposing si§nant restrictions upon
her duties, and pursuant to signed return to wadakg Initially she
performed restricted light duties, whilst medicalvestigations were
undertaken. Then she underwent surgery and wigdrichpacitated for a
period of six months. She made a claim for workemmpensation
pursuant to WCIMA. That claim was accepted andnpays made
according to WCIMA. Once the mechanism of the W@&IWas invoked,
the obligations of the employer and the worker, #mel payments are
subject to the provisions of WCIMA. Ms Glenn wasvar certified as fit
for work in any unrestricted capacity either fullgartial. Her capacity at
all relevant times was subject to very significangstrictions.
The arbitrator found that the duties that she wadgopming did not
constitute a recognised role or job descriptionepehdent of the
rehabilitation efforts that were being made. Sbeld not use her right
arm and had limited function of her left. Thereulkbbe relatively few
occupations recognised as meeting such requiremeatsy.

The law in relation to a return to work in this text is clear: s 5 of
the WCIMA applies. Ms Glenn had not returned te plosition she held
immediately prior to her injury. She had not raed to any other distinct
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64

position either; the position she did occupy waslkation of duties to fit
her restrictions. In my view, the arbitrator hadconsider the payment of
weekly compensation in these circumstances unééraf the WCIMA.
Under s 21 of the Act, an employer was liable tp g@ampensation from a
date of incapacity resulting from an injury. Thespondent had done so,
but ultimately did not continue to do so. The emypr argued that s 61(7)
applied due to the payment in full of the presatilzenount. Ms Glenn
argued that that was not the case because shedbadg significant
periods, 'returned to work'.

The primary issue therefore was, as the arbitnagbitly concluded,
whether there had or had not been a return to wotke sense required
by s 61. She had not consented to the discontoeuah the payments,
and none of the other provisions were suggestagiity.

Neither could it be said that Ms Glen had returb@advork in the
sense that she no longer had any need of compamsatirehabilitation,
given the symptoms that she was still admittedifesing. The arbitrator
found, rightly on the evidence, that her positiomsre modified duties
constructed to meet her needs. The fact that shevatk and no doubt
that work had some benefit to her employer washetjuestion.

Ground 2 asserts that the arbitrator wrongly hgane to the issue of
whether the appellant had returned to work. Th#iquéars alleged that
firstly the arbitrator confused the appellant walkeontention that she
had done work that required the payment of wagéis thie question of
whether she had returned to work. There is nocsldasithe allegation that
the arbitrator in any way confused the relevantiass She viewed the
factual situation within the context of a claim feprkers' compensation
under the provisions of the WCIMA. Accordinglytuen to work was the
relevant question. It was the point argued for ®fsnn. The second
head of particulars allege that the arbitrator ueafl the obligation to
compensate an injured worker in accordance with MAClwith an
injured worker's right not to have payments ceasereduced otherwise
and in accordance with the Act.

The obligation to compensate in accordance with WMEIMA
includes the right not to have payments ceasedneid® than in
accordance with its terms. | find no evidence ohfasion in the
arbitrator's approach.
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The third head of particulars alleges that the teatwr failed to
recognise that payment of wages under s 7(2) didmerfere with the
employer's obligation or the worker's rights.

This assertion pre-supposes that payments showie b@een made
for partial incapacity on top of some unspecifiednuneration paid for
work done.

The sums paid to Ms Glenn were calculated on theshaf total
Incapacity, in accordance with mechanisms in cbfisch 1 of WCIMA.
The rates were specified in form 3A.

There was no evidence to support or calculate paisrieeing made
on the basis of partial incapacity. There is nsi®¢o conclude that the
arbitrator failed to recognise this proposition.

Ground 2 must fail.

Ground 3 alleges the arbitrator failed to have méga cl 7(2) of
sch 1 and did not determine what the appellanteasing or able to earn
for the purposes of that subclause. The applicatiocl 7 of sch 1 was
also relied upon as one of the questions of law &aibe raised in this
appeal.

The arbitrator did not consider cl 7(2). She wasasked to do so.
In my view, the issue could not arise on thesesfa€@nce Ms Glenn was
in receipt of payments for total incapacity, whighs indubitably the case
from her first surgery onwards, they could not iseontinued or reduced
save in accordance with the WCIMA. Schedule loiscerned primarily
with the calculation of entitlements in particularcumstances. On the
facts cl 7(1) applied. A total incapacity for worksulted and payments
were then made. There was no partial incapactityfied. It was not a
case of injury for example where a person mightkwour hours per day,
or 20 hours per week for pro rata pay.

The submissions put for Ms Glenn would have theatfthat the
arbitrator should have by some unspecified measssasd the value of
the duties performed by her and quantified therzaaof payments made
in excess of that sum as compensation. This wsthyfimpossible on the
evidence and secondly not in accordance with théN3C

Ground 3 is not made out.
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74 Neither ground 2 nor 3 is made out on this app&ak arbitrator did
not err in relation to the application of cl 7 ahsl of WCIMA.

75 To return to the question of leave to appeal umsl@d7(2) of
WCIMA: the matters canvassed in this applicatioonaerned the
applicability of cl 7(2) of sch 1 where a workesuenes modified duties,
on medical advice, under a return to work plan. evéhfull weekly
payments for total incapacity had been commencdtive determined
that s 61 WCIMA governed the cessation of thosemmags, as found by

the arbitrator on these facts. This does invohguastion of law in my
view.

76 Leave to appeal is granted and the appeal is dsgohis
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